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)
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UNI LATERAL ADMINISTRATIVE
ORDER FOR REMOVAL ACTIONS

U.S. BPA Region 1 0
CBRLCA Do c ket No .
CERCLA- 10-2007-0051

Pro ceeding Under Section
10 6 (a) o f the Compr e h e n s i ve
Bnvir o nmental Response,
Compensa t i on , and Liabi lity
Ac t, as ame n de d, 4 2 U.S. C .
§ 9 6 06 (a) .
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I . JURISDICTION AND GENERAL PROVISIONS

1. Thi s Administrative Order ("Order") is issued under t he

authority vested in the Pr e sid e n t of the united State s by

Sect ion l06 (a ) o f the Comprehensive Environmental Respons e,

Compens ation , and Liabi l i t y Act of 1980, as amended ( "CERCLA" ),

42 U. S . C . § 9606 (a). This authority was delegated t o t he

Admi nist rat o r of t he Uni t ed States Env i r onmen t a l Protec tion

Age ncy ( "E PA" ) by Executive Order No. 12580, 52 Fed. Reg . 2 92 3

(J an . 23, 1987), and fu r t he r delegated to t he Regional

Admi n ist rator s by EPA Delegat i o n Nos. 14-14 -A and 14 -14 -B . This

authority was f urther redelegated by the Regional Admini s t ra t or

o f EPA Reg ion 10 to the Di r e c t o r, Of f i c e of Env ironme nta l

Cleanup b y EPA Region 10 De leg a t i on Nos. RIO 14 - 14-A a nd RI O

14 -14-E .

2. Thi s Or d e r pertains to property located on Highway 30

we s t o f t he Ci t y of Po c a t ello , Idaho, in Township 6 Sou t h , Rang e

33 Eas t, a nd l a rge ly within t he boundaries o f t he Fort Ha l l

I ndi a n Reservat ion, t he ~FMC Site" or the ~Site." Thi s Or d e r

requi r e s Responden t t o conduct removal act ions desc ribed h e r e i n

to abat e an i mmine n t and subs tantial e ndangerment to t he public

h eal t h o r welfare or the environment that may be pres ented by

t he actual o r threatened release of hazardous s ubstances a t o r

from the Si te .

3. EPA has no t ifi ed t he Shoshone-Bannoc k Tr ibes a nd the

State of Idaho Depar tment of Environmental Quality o f this

action pur suant t o Se ct i on 1 06 (a ) of CERCLA, 42 U.S. C . §

96 06(a ) .

II. PARTIES BOUND

4 . Thi s Or der applies to a nd is binding upon Respondent

and Re s p ond e n t ' s successors and assigns. Any change i n

owner ship o r c ontr o l o f t he Si te or change i n the corporate o r

Un i lat e r a l Admini s trative Order 3
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1 partnership status of Respondent, including , but not limited to,

2 any transfer of assets or real or personal property, shall n o t

3 alter Re s ponde n t ' s responsibilities under this Or der .

4 5 . Respondent shall ensure that t h e i r c ontractors,

5 subcont ractors , and representatives receive a c op y of t h is Or der

6 a nd comp l y wi th t his Order. Respondent shall be responsible f o r

7 any noncompliance with this Order.
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III . DEFINITIONS

6. Un l e s s o therwise expressly provided h e r e i n , t erms u sed

in this Order whi c h are defined in CERCLA or in regulat i ons

promu l gat e d under CERCLA s hal l have the meaning assigned to them

in CERCLA o r in suc h regulations. Whenever terms listed below

a r e used in this Order or in the attached appendices and

incorpor ated hereunder, the f ollowing definitions shal l apply :

a . "Act ion Memorandum" s hall mean the EPA Ac t i on

Memorandum r el a t i n g to t h e Site signed on December 13 , 2 0 06, by

the Director , Of f i c e of Environmental Cleanup, EPA Region 10 ,

and all attachme nt s t hereto. The Action Memorandum is a t t a c h e d

a s Appendix B.

b . " CERCLA" shall mean the Comprehensive

Env i r o nme ntal Re s p o n s e, Compensation, and Liability Ac t o f 198 0 ,

as amended , 42 U.S . C. § 96 01, et seq.

c. "Day" s hall mean a calendar day. I n c ompu t i ng a ny

period o f time under t his Order, where t h e l a s t day wou ld fa l l

on a Saturday, Su n d a y , or Federal h o l i d a y , t h e per i od shal l run

u n t i l t h e clo s e o f b u s i n e s s of the next working day.

d. "E ffective Date" s hall be the effective date of

t his Order as p rov ided i n Se ct i o n XXVIII.

e. "EPA" shall mean the Uni ted States Environmental

Protection Agency a nd any successor departments or agencies o f

the United States .

Unila t e r a l Administrative Order 4
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f. "Interest" shall mean interest at t h e rate

s pec ified for interest o n investments of the EPA Hazardous

Subst ance Superfund established by 2 6 U.S.C. § 9507, compoun ded

annual l y o n October 1 o f each year, in accordance with 42 U. S.C.

§ 9607(a) . The applicable rate of i n t e r e s t shall be t h e r ate i n

effect at the time the interest accrues. The rate o f int e rest

i s subject to c h a n g e o n October 1 of each year.

g. "National Cont i ngency Plan" or "NCP" s hall mean

t h e Nationa l Oi l and Hazardous Substances Pollution Cont i ngenc y

Plan p romulgate d pursuan t t o Section 1 0 5 of CERCLA, 4 2 U.S .C. §

9605 , cod i f i e d at 4 0 C.F.R . Part 300, and any amendments

thereto .

h . "Order" shall mean this Unilateral Adminis t rat ive

Order, a ll appe n d i c e s attached hereto incl uding the Stateme n t of

Work and Action Memo, and all documents incorporated by

reference into t his document including without limita tion EPA­

appr ove d s u b mi s s i o n s . EPA-approved submissions (o t her t h a n

progress reports) are incorporated into and become a p art o f t h e

Order upon approval by EPA . In the event of c onf l i c t between

t h is Ord e r a n d any appendix o r other incorporated documents,

t his Ord e r s hal l c on t r o l .

i. "Paragraph" shall mean a portion o f this Or d e r

ide n t if i e d by an Arabic numeral.

j. " Part ies" shall mean EPA a n d Respondent .

k. "Response Costs" shall mean all cos t s , including,

but n ot limited t o , direct and indirect costs, t hat t h e United

States incu rs in reviewi ng or developing plans, reports and

other ite ms p u rsuant t o thi s Order, verifying the wo rk , or

othe r wise developing, i mp l e me n t i n g , overseeing, or e n f o r cing

this Or d e r , including but not limi ted to, payro l l c o sts ,

cont ractor c os ts, travel c osts, laboratory costs, t h e costs

incurr e d pursuant t o Paragraph 49 (cost of attorney t ime and a n y

Unilateral Admini s trative Order
For Removal Action
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compensat ion} , and Paragraph 58 (emergency response) .

1. "RCRA" shal l mean the Solid Waste Djsposal Act, a s

amended, 42 U. S . C. § 6901,et seq. (also known as t he Resource

Conservat ion and Recovery Act) .

m. "Respondent" shal l mean FMC Idaho LLC .

o . "Sect ion" shall mean a portion of this Order

identifie d by a Roman numeral.

p . "Si te" shal l mean the FMC Idaho LLC Si te, loca ted

on Highway 30 west of the City of Pocatello, Idaho, in Towns hip

6 Sout h, Rang e 33 East, and largely wi t h i n t he boundaries of t he

Fort Hall Indian Reservation i n Power County_

q. "S tatement of Work" or "SOW" s hal l mean t he

statement o f work for implementat ion of the removal action, a s

s et forth i n Appendix A to this Order , and any modifications

made t he reto i n accordance with this Order.

1 7 r. "Waste Material" shall mean: (i) any "hazardous

18

1 9

2 0

21

22

23

24

25

26

27

28

29

30

31

32

s ubs tance" under Se ct i on 101( 14) of CERCLA, 42 U.S.C. §

960 1( 14) ; (ii ) any pollutant or contaminant under Sect i on

10 1 (33 ) o f CERCLA, 42 U.S.C . § 9601(33); and (ii i) a ny "sol id

wa s t e " u nder Section 1004 (27 ) o f RCRA, 42 U.S.C. § 69 03 (27) .

s . ~Work" shall mean all act ivities Re s pondent is

r e qui red to perform under t h i s Order.

I V. FINDINGS OF FACT

7 . The FMC Site is l o ca t ed in Southeaster n Idaho on

Hi ghway 30 , approximately 2.5 mi les northwest of Pocatello,

Idaho. The Site was u s e d t o manufacture e lemental phosphorus

f rom phosphate ore from the l a t e 194 08 until December 2 001 .

Various line d and unlined surface impoundments, i ncl ud i ng Pond

16 8 , were used to manage wastewater containing phosphorus . FMC

Unila t eral Admini s t r a t i ve Or der 6
Fo r Removal Ac tion
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has conducted activities to decommission and dismantle the

manufacturing plant .

8. Most of the FMC Site is with in the boundary of the Fort

Ha l l Reservat ion. Fort Hal l Reservation land in the vicini t y o f

t he FMC Site is both agricultural and r e s i de n t i a l . The Bureau o f

Land Management (BLM) lands in t h e vicinity of the Si te a r e

des igna t ed as multiple uses . Unincorporated land in Bannock a nd

Power Count ies in the vicinity of the Site is mostly

a gr i cultural with scattered residences. Pocatello and Chubbu ck

l and in the vicinity o f the FMC Site is primarily zoned f o r

r e sidentia l use .

9. From 194 7 t o April 2000, FMC Corporation owned the FMC

Site. In April 2000, FMC sold t h e FMC Site to Astaris I d a ho

LLC , a subsidiary o f Astaris LLC . Astaris LLC was owned 50% by

FMC Cor po r at i on and 50% by Solutia Inc. In February 2 002, FMC

a cquired 100% o f As taris Idaho LLC and c hange d its name t o FMC

Idaho LLC. FMC Idaho LLC, a wholly owned subs idiary o f FMC

Corpor at ion , has owned and operated the FMC Si te s ince Februa r y

2002 .

10. The FMC Si te is part of t he Eastern Michaud Fl ats

(EMF) Superfund site that was listed on the CERCLA Nationa l

Priori ty List (NPL) on August 30, 1990 (Federal Register , Vo l ume

55 , Numbe r 169, page 35502). Within the EMF Superfund site

boundarie s are t he FMC Site and the J.R. Simplot Company "Don"

Plant .

11 . EPA i s s ued a CERCLA Record o f Decision (ROD ) s ele ct i ng

a remedy f o r t he EMF site i n 1998 . EPA is reevaluating t he

Recor d o f Decis ion as it pertains to the FMC Site. FMC is

conduct i ng a Suppleme n t a l Remedial Inv est iga t i on and Feas i bility

Study pu rsuant to a CERCLA Administrative Order on Consent ,

which will include a n invest i gat i on o f f or mer FMC pl ant

Unilateral Admi nist r a tive Order 7
For Remova l Ac t ion
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oper a t i ng areas that were i n oper ation and not evaluated at the

time of EPA' s orig inal site inv est i g a t ion .

l 2 . The FMC Site contains h a z a r d ou s waste managemen t units

r e gu l a ted under RCRA, including Pond 168. On October 16, 1998,

the Un ited States f iled a Complaint against FMC in u.s . Distric t

Cour t for the District of I d a ho alleging a number o f RCRA

violation s at the FMC e lemental phosphorus manufacturing

facil i t y , including the allegat ion that FMC placed react ive a nd

i gnitab le phossy wastes in Pond 1 68 since it became operational

in 1993. A Consen t Decree entered on July 13 , 1999, requi red FMC

Corporat i on , among other t h i ng s , to close and cap Pond 168 waste

in a ccordance with a ll applicable RCRA requirements and a n EPA

a pprove d c losur e plan. Pond 16S is located entirely with i n the

exte r i o r boundaries o f the Fort Hall Reservation .

13 . Pond 16S covers an area o f approximately 1 0. 2 a c res

a nd con t a i n s approxima tely 140 square feet o f phosphorus

contai n i ng water a nd solids from the elemental phosphorus

manufactur i ng p rocess. Pond 16 S received waste unti l September

1 9 9 9 , including waste to which lime had been added . Pon d 1 6S

rece ive d phosphorus conta i n i ng water and precipi tator s l urr y

f rom t he furna ce building, phosphorus decontamination residue s ,

a nd wa ter from othe r ponds. Pond 16S solids consist of fin e ­

grained f urna ce sol i d s (are, coke a nd silica), e lement al

phosphorus f rom the precipi tators, and residual s ludge and d irt

containe d in p hossy water after p rocessing at the phospho r u s

loading d ock.

14. EPA approved the fina l closure plan for Pond 168 on

Feb r uary 6 , 2 004. The Consent Decree and the approved closure

plan r e qui red remov al o f water, c onstruction o f a c e nte r dike to

a l low placemen t o f fi l l material, and placement of a cap over

the wa s t e. I t a l so required t emp e r a t u r e and pressure moni t ori ng

and gas collect ion sys t ems t o be i nstal led . FMC reported that i t

Unila t e r al Administrative Order 8
For Removal Ac t i on



1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

1 5

1 6

17

18

19

20

2 1

22

23

24

25

26

27

28

29

30

3'

3 2

had completed closure in 2004, and certified that it had

completed closure in accordance with the approved closure plan

in January 2005 .

15. On March 13, 2001, FMC discovered that phosphine had

apparently built up, auto-ignited, and melted small holes in the

t empo r a r y cover that FMC installed over the fill material on

Pond 168 in advance of installing the final cap. The holes were

located immediately next to the fil l material in t he anchor

trench for the temporary cover at the west side of the Pond.

Subsequent gas monitoring detected phosphine at the perimeter of

the temporary cover in concentrations greater than 20 parts per

mil lion (ppm). FMC attributed the presence of phosphine to the

slUdge-intrusive activities 'of the center dike construction,

which caused mixing of limed and non limed materials. FMC

indicated that because the initial fil l and temporary cover were

constructed immediately following placement of the center dike,

the increased volume of phosphine gas was trapped within the

i ni t i a l fill and beneath the temporary cover. An interim gas

extract ion and treatment system wa s installed and put into

service by May 11, 2001.

16. The Pond 168 cap consists of a seven foot t h i ck

evapotranspiration l aye r composed of soil, crushed and screened

slag and sand which overlays a geo-synthetic composite barrier

and drainage system which overlays the waste . A dual purpose

pressure monitoring and gas col lection system was installed

under the cap around the perimeter of the Pond. Eight

temperature monitoring sensors were also installed in well

casings extending down through the cap to locations above the

waste to monitor temperature. The Post Closure Plan for Pond

168 requires that the pressure monitoring system be converted to

a gas collection and treatment system if pressure exceeds 27

Un i l ate r al Administrative Order 9
For Removal Act ion
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i nches o f mercury for a one we ek period and detectable

conce ntr a t i on s o f phosphine or hydr oge n gas have been me a s u r e d.

17 . I n January 2006 , a high temperature a larm (temperature

exceeding 22° C) wa s observed i n temperature monitoring sensor

number 8 . FMC determined that the alarm was a false alarm

re l ated t o fai lure o f the transmitter, and reported that t here

have been no exceedances of the temperature o r pressure l imits

in the post c los u r e plan since post closure monitor ing began in

20 05 . In Fe bruary 2006 , elevated l eve ls o f phosphine gas was

dete cted in the meta l enclosure housing the t op o f the well

casing f or a t empe ratu r e sensor, and FMC began operat ing two gas

extra c tion systems me e t i ng the design specified i n Appendix 0 o f

t he Pond 16S c losu r e plan. Subsequently, in June 20 06 ,

intermittent emissions of smoke from two temperature moni t oring

po i n t (TMP) ve n t s (T03 a nd T04 ) were observed. FMC has reported

tha t i t s assessment is that phosphine gas wa s continuing t o

col l e c t in TMP well cas i ngs a nd likely a ccumulating t o t he

phosphine auto -igni tion concentration (20 , 0 00 parts per million )

i ns ide t he t empe r a t u r e wel l casings o r vents forming phosphorus

pentoxide .

18. Visible air emi s sions from Pond 16S have been observed

on a number of occasions s ince J une 2006, includ i ng by Shoshone­

Bannock Triba l staff on Sep t embe r 6, 2006 and September 18,

20 06 .

19 . On November 20 and 21, 20 06, the EPA conducted removal

si t e eval uat i on activities at the Site. Air samples were

co l lected of ambi ent air a t Pond 16S, upwind o f Pond 168 and

downwind of Pond 168. Additionally, air samples were collected

f r om t he top o f t e mpe r a tur e monitoring wel l casing no. 1 as well

a s f r om the discharge end of FMC's existing gas e xtr act ion and

treatment s ys tem. Samples were analyzed f or phosphine, hydrogen

cyan ide , and hydrogen sulfide. Analytical data show elevated

Unilatera l Administrative Or der 10
For Removal Action
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concentration s of p hos ph i ne gas (3 60 ppm), hydrogen c ya n i de gas

<0 . 12 ppm), a nd hydrogen sulfide gas (507 ppm) being gene r a t ed

wi thi n t he cap a t Pond 168. Ambi ent ai r s amp l es s howe d

concentrations as high as 0. 13 ppm f or hydr oge n s u l f i d e downwi nd

o f the pond. Phosphine and hyd rogen cyanide we r e not detected in

ambient air at levels at or above t he detection limit.

conc en t r a t ions o f phosphine , hydrogen cyanide and hydrogen

sulfide gas accumulat ing within the Pond 165 cap and being

released may present an i mminen t and substantial endangerment to

human health and the environmen t .

20 . Phosphine gas is extremely fl ammabl e and produces a

dense wh i t e c loud o f phos p horus pent ox i d e whe n it burns.

Phosphorus pen t oxide i s a s evere r esp i r ato ry t r a c t irritant due

t o the r apid f o rmat i on o f o r t hophosphoric ac id, H1P0 4 , on con t act

wi th water. Phoshine gas is also explosive and ma y i gn i te

s pon t aneous l y on con t a c t with air . The Nat i ona l Inst i t u te o f

Occupa t i ona l Safety and He a l t h has determined that p hosphine gas

i s immediately dangerous t o l ife and healt h a t 50 ppm (ba s ed on

a 30 mi nute exposure) The Occupa t ional Saf ety and He a lth

Administration (OSHA) time we i gh t e d average Permi s sible Exposu r e

Li mi t i s 0 .3 ppm .

21. Hyd r ogen s u l f i de is a flammable gas . Expo s ure to l ow

concentrat ions o f hydrogen sulf ide may cause irri ta t i on t o t he

eyes, no s e , o r t hr oa t . It may al s o cause difficulty in breat hing

f or s ome asthmatics . Brief exposure s t o h igh c oncentrat ions o f

hydrogen sul fide c a n ca use a l o s s of consci ousness, per ma ne nt or

long-term e f fec ts s uch as he ada che s , poor atten t ion s pan , poo r

memory, and poor motor f unction, and po s sibly death . The

Oc c upa t iona l Safety and Heal th Admi nistra t i on Pe rmissi b le

Exposure Limi t f or Genera l I ndu s try is 20 ppm (ceiling), however

if no o t he r measurable exposur e o c cu r s dur i ng t he a-hour wor k

Uni l a t eral A~nistrat ive Or de r 11
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s hi ft , exposures may exceed 20 ppm, bu t no t more than 50 ppm

(peak) , f o r a single time peri od up t o 10 minutes . The National

Inctitute o f Occupational Safety "a n d Health has determined that

hydrogen sulf ide gas i s i mmedi a tely dangerous to l i f e a nd health

a t 1 0 0 ppm.

22. Hydr ogen cyan i d e gas has been detec t ed at Pond 16S,

including at an hourly maximum concentration o f 1 .11 ppm p r ior

to placement o f the int e r i m c ove r and final cap.

2 3. Hydrogen cy a n i de can c a use rapid death due to

met abol i c a sphyxiation wi thin s e c onds or minute s o f t he

inhal at ion o f high conce n t r a t ions o f hydrogen cyani d e gas.

Cyani de d i rectly s t imulates the chemoreceptor o f t he carotid a nd

aortic bodies , causing hyperpnoea. Card i a c irregular i ties a re

often noted. Bxposure to hydroge n cyanide c an o c cu r t hr ough

i n ha l a t i on , inge s t i on, e ye or s kin contact , and absorption

through the s kin, eyes, and mucous membr ane s . Bxp l o s i ve ha zards

can oc c u r on e xposure to air, sou rces o f i gnit ion, inc l udi ng

heat , or ope n flame; and when stored f or long periods o f t i me.

The Occupational Safe t y and Health Administra tion time weighted

ave rage permissible exposure limit is 10 ppm . The Nat i onal

Ins ti t ute of Occupat i ona l Safety and Health has determined that

hydrogen cyan i de is immediately dangerous to l i fe a nd health a t

50 ppm.

24 . Potential r ecept ors o f t he phosphine, hydroge n cyanide

and phos phor us pen t ox i de r eleased from Pond 165 include

Respondent' s employees , contract o r s and subc ontra ctor s , as we l l

as visitors . Concentration s o f phosp hine, hydrogen cyanide and

hydrogen sulfide gas a ccumul a t ing wi thin t he Pond 168 cap a nd

being r ele ased may p r e s en t an imminen t and s ubs t a n t i a l

endangerment t o s i t e worker s and o t hers a t t he s ite.

25. EPA issue d a time c r itica l removal Ac tion Memorandum

on December 13, 2006 for Pond 165 t o remove a nd t rea t phosphi ne

Uni lateral Admini s t r a t i ve Order l 2
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and other gases present at l eve ls of concern in a manner that

s a t is f i e s specif i ed pe rformance ob j e c t i ve s .

26 . Action is necessary t o prote ct r e c e p t o r s from

inha lation of phosphine , hydr ogen cyanide, hydr ogen s ul f i de and

phospho rus pent ox i de at Pond 165, and t o minimize t he ris k o f

f ire a nd e xp l os i on from build-up o f phosphine, hydrogen sulf i de

and hyd rogen c yanid e gas under the cap a t Pond 165 .

v. CONCLUSIONS OF LAW AND DETBRMINATIONS

27. Ba s e d on the Findings of Fact s et f orth above, and t he

Admi n i s tra tive Rec ord supporting t he remova l a c t i on, EPA ha s

determi ne d that:

a. The FMC LLC Site and Pond 165 are e a ch a ~ facil ityn

as defi ned by Section 101 (9 ) o f CERCLA, 42 U. S . C. § 9601( 9) .

b . The contami nation f ound at t he Site and a t Pond

16S , as i den t if ied in t he Fi nding s o f Fa c t above , inc l ud e s

"ha za r dous s ubstances" as defi ned by Sect i on 101 (14) o f CBRCLA ,

42 U.S . C. § 960 1 ( 14 ).

c . The Re s ponden t i s a "pe r s on " as de fined by Section

101 (21 ) of CERCLA, 42 U.S .C . s 960 1 (21 ) .

d. The Responden t i s a liable party unde r one or more

prov isions of Section 107 (a ) o f CERCLA, 42 U. S. C. § 9607(a).

Re s pond en t i s t he "owne r " and/or "ope r ato r " o f t he facilities ,

a s de fined by Section 10 1 (20 ) o f CBRCLA , 42 U.S. C. § 9601 {20),

and wi thin t he meaning of Section 107 {a ) (1) o f CERCLA, 42 U. S .C .

§ 9607 (a ) (1 ) .

e . The cond i t ions described in t he Findings o f Fact

above cons t i t u t e an a ctua l and/ or thr e a t ened "re lease" o f a

ha za rdous s ubst a nce f rom t he facili ty as d e f ined by Se c tion

101(22) o f CERCLA, 42 U.S. C. § 96 01 (22 ) .

f . The c ondi t ions at the S i te cons t i t u t e a threat t o

pUb l i c health o r we lfare o r the environmen t , based on t he

unila teral Admin i et r ative Or de r 13
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f actors se t f ort h in Section 300 . 4i5 Ib ) (2) of the National Oi l

and Ha za r dous Substances Pollution contingency Plan, a s amended ,

40 CPR P~rt 300 ( BNc p n) .

g. The cond i t ions present a t t h e Site c o nstitute a n

imminent a nd s ubstant i a l e ndangerment to public heal th o r

welfare or the env i r onment within the me aning o f Section 1 06 (a )

of CERCLA. 42 U.S .C . § 9606(a) .

h . The r emoval a ctions r e qui r ed by thi s Order a r e

necessary to p r otect the public heal th , wel f a re, o r the

environment and are no t i ncons istent wi t h the NCP and CERCLA.

VI . ORDBR

28. Ba s ed upon the f oregoing Findings o f Fa c t,

Concl usions o f Law, Determinat i ons , and the Admi n i s t r ativ e

Recor d for this Site, i t is hereby Or de r e d t ha t Respondent

c ompl y with a l l p r ovisions o f t h is Orde r and any modif i cations

he r e t o , including, but not limited to, all a ppendices t o this

Or de r a nd a l l documents incorporated by reference into t h i s

Order .

VII . NOTICE OF INTENT TO COMPLY

29. Respondent shall notify EPA in writ ing within 3 days

after the Effective Date of this Or de r of Respondent's

irrevocable intent t o comply with this Or de r . Failure o f

Re spondent t o provide such notifi cation within t h is t i me peri od

s hall be a v iol ation of this Or de r by Respondent. Such written

notice shal l be s ent t o:

Andrew Boyd

Off ice o f Reg iona l Coun s e l

Uni t e d St a t e s Environmental Pro t ection Agency,

Reg ion 10

12 00 Sixth Avenue (Mis a RC- i SS)

Unilateral Administ rat ive Or der 14
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Seatt le , Washington 9B~O l

T e l epho n e: (2 0 6 ) 55 3 -12 2 2

VIII. DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR,

AND ON-SCENE COORDINATOR

30. Respondent shall perform the Work or shal l r e t ain one

o r more c on t ractor s t o perfo r m the Wo r k a nd shall notify EPA o f

t he n ame (s ) and qua l i f i c a t ion s of Re spondent o r t h e

con t r a c t o r( s) wi t h i n 10 d ays o f t he Effe ctive Da te . I f, a f t e r

t h e comme n c e me n t o f Work, Responden t reta i n s additional

contractor (s) o r s ubco n t r acto r {s) I Re s ponden t shall notify BPA

of t h e name(s) a n d qua li f ica t i o n (s ) o f suc h con t ract o r(s) o r

subcont ractor{s) re t ained t o perform t h e Wo rk a t leas t 10 days

prior t o comme nceme n t o f suc h Wo r k , u n less o therwise a gre e d t o

by EPA. EPA r e t ain s the r i ght , at a ny time, t o disapprove of

a ny or all o f t he c on t r ac t o r s and/ o r subcontrac t o r s r eta ined by

Re s pon d e n t o r o f Respondent's decision to perform the Work

itself. I f EPA d isa p p rov e s o f a s e l e cted con t r ac t o r o r

s u b c ontr ac t o r o r of Respondent' s decision t o pe r f o r m t h e Work,

Respon d e n t sha l l retain a different con t r ac tor o r subc ontractor

a nd s hal l n o tify EPA of that c ontrac t or 's or subc ontractor's

name a nd qua l i f ications wi thi n 14 days o f EPA' s disapproval ,

u n l es s o t h e r wi s e a g r e e d to by EPA.

31. With in 7 days after the Effective Date , Respondent

shal l designate a Pr o ject Coor d i na t o r wh o s hall be respons ibl e

f o r admi n i s t r at ion of t he Work required by t hi s Or d e r a nd s hall

s u bmit i n wr i t i ng t o EPA the designa t ed Pr oj e c t Coor d i nator ' s

n a me , a ddre s s , t el e phone number , e lec t r onic ma il a dd ress , and

quali fica tions . To the g r e a tes t e x tent p o s s ible , t he P r o jec t

Co o r d i n a t o r s hall be present o n S ite o r rea d ily ava i l abl e during

the Wo r k. BPA retain s t h e right t o d isapp r ov e o f t h e designated

Pro ject Coor d i n a tor . I f EPA disapproves o f t h e designated

Unilateral Adminis tra t i ve Orde r 15
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Projec t Coor d i na t or , Respondent shall r etain a d i f f e r ent Proj e c t

Coo r d i na t o r a nd s ha l l notify EPA o f t hat person' s name , addres s ,

t e lephon e number, and qua l i f ication s within 7 d a ys f o llowi n g

EPA's d i s a pproval , unless ot he rwi s e agre e d t o by EPA .

Communi ca t i on s between Re spondent a nd BPA , and all documents

conce rni ng t he activities perf orme d pursuant t o t h i s Or der ,

shal l be d irect e d to the Projec t Coor din a tor . Re ceipt by

Resp ondent' s Project Coor d i n a tor o f a ny n otice o r communicat ion

f r om EPA relating to thi s Or d e r s hall c on s titute r ece i pt by

Re spondent .

32 . EPA has designated Greg We igel of t h e Emergenc y

Response Uni t , Of f ice o f Envir onme nt al Cl e a nup, Region 10 , as

its On Scene Coord i nato r ( "OSC") . Excep t a s o t he rwise provi ded

in t h i s Or d er , Re s p o nde n t shall d i r e c t a l l s ubmi s s i ons requi red

b y t h i s Or der t o the OSC a t u .S. EPA, 14 3 5 No rth Or c h a r d St r e et ,

Bo i s e I d a ho 8 3 7 0 6 o r t o hi s o r her des ignee . Th e ase may be

reached b y pho ne a t (2 08) 378 - 5 77 3 , o r bye-ma il a t

we i g e l .gre g @epa . gov . Responden t s hal l ens u r e tha t a l l

submit t a l s are receiv e d by the On - Scene Coordina t o r by the

appl i cable date .

33. EPA and Re s p o n d e n t shall have t he r i g ht, subject to

Parag r a p h 31, to c han g e t h e i r respective designated asc o r

Projec t Coordin a t o r . Respondent shall n otify EPA 7 days befo re

c hang ing t h e i r Proj e c t Coordina t o r . Th e initial n o tifi c a t i on

may be ma d e oral l y, but shall be fol l o wed b y a wri t t e n n o t ice

with i n 2 days .

IX . WORK TO BE PERFORMED

34 . Respo nden t s hal l perf o rm, a t a minimum, a l l act i o ns

necessary t o imp l ement the State ment o f Work ( "SOW") wh ich is

a t tached as Appendix A .

Un i lateral Admin is trat ive Or de r 16
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35 . The a c tions t o be implemented i ncl ude, but are no t

l i mi t e d t o , t he impl ement a t ion o f the Ac t i on Memo r a ndum for Pond

1 6S , dated De c ember 13, 2 0 06 , a s s et f o r t h i n t he sow.

36 . The primary o b j ective o f t h is removal actio n is t o

take interim act i on to character ize the gases under Pond 168 and

r emove and treat phosphine and othe r gases present at levels of

c onc e r n in a manner t hat satisfies specified perf ormance

ob j ect i ve s .

37 . As required by t he SOW, Respondent shall submit t o EPA

f or review and approval a design document s and work plans f o r

per f orming the removal actions in accordance with the SOW. The

design documents and work plans shal l provide a description of ,

and an expeditious schedu l e f or, t he Wor k required by this

Or de r . Al l plans , including de sig n documents, the Wo r k Plan,

reports and other deliverables wi ll be reviewed a nd approved by

BPA pur s uant t o Sect i on X (EPA Approva l o f Plans a nd Ot he r

Submi s s ions ) .

a. Except a s ot he r wi s e approved by BPA, Re s pondent

shall not commence any Work on- s i te un t il EPA has approve d t he

Wor k Pl an pursuant to Section X (BPA Approval o f Plans and Other

Submiss i ons) . Re spondent s hall n otify EPA at l eas t 48 hours

pr i or to performing any Work on- Site pursuant t o thi s Order,

unle s s o t he r wi s e agreed to by EPA. Any non - compl ianc e wi th any

EPA-approved p lans, r epor t s , specificat ions, s chedul es , o r other

de l i ve r ables shall be cons i de r ed a v i olation of the requireme n t s

o f this Order . Determi nations o f non-complia nce s ha ll be made

by EPA. Approval o f design documents, the Work Plan and other

submittals s hall not l i mi t BPA' s a uthori t y unde r t he terms of

thi s Or de r to require Re spondent to c onduc t activities

c on s i s t e n t with this Order to accomplish the Work outlined i n

t h i s Se c t ion.

Unilate r a l Admini s t rat i ve Or der 17
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b. To the extent that information concerning t he

de t a ils o f a particular item does not yet exist so that it c a n

be descr i be d i n t he design d o cuments or plans, the document

s hall set f orth an expeditious schedule and plan f or submission

of supplement(s) to EPA f or approval, which supplement (s) shall

fully de tai l such i t ems . All references t o t he review, approval

and enfor c ement o f t he design documents and plans s ha l l also be

app l i cabl e t o any supplement (s ).

38 . Respond ent s ha l l submit 5 cop i e s o f all p l ans, repo r t s

o r other s ubmi ssions required by t h i s Or de r , t he Stateme nt o f

Work , or a ny app r ove d work plan. Upon reques t by EPA,

Responde n t s hall submit such d ocuments in ele ctr onic f orm.

39 . Respo ndent shall, at leas t 30 days prio r to t he

conve yanc e o f a ny interest in real property at o r adjacent t o

Pond 165 give written no t i ce to the transferee that the propert y

i s sub j e c t t o t his Or de r and written notice to EPA o f the

proposed conveyance, including the name and address o f the

t r a ns f e r e e . Re s ponde n t also shall require that their successors

comp l y wi th t he immediately proceeding sentence and Se c t i ons XI

(Si t e Acces s ) and XII (Access to Information).

40. Off -Site Shipments.

a . Respondent shall, prior t o . any o f f - Si t e shipment o f

Pond 165 Waste Material from the Site, provide written

notification o f such shipment o f Waste Material t o the

appropria te s tate environmental official in the receiving

f a cil i ty' s s t a t e a nd t o the On-Sc ene Coordi nator. However , t h i s

not i fication r equirement shal l not a pp l y t o any o f f- Site

s h i pment s whe n t he t o tal volume o f all s uch shipmen t s will not

exceed 10 cubic yards .

i . Respondent shal l include in t he written

notif icat ion t he f ol lowi ng i n f ormat i on : (1 ) t he name and

Uni lateral Admin i s t r a t i ve Or de r 18
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l o ca t i on of the fac ility t o whi ch the Waste Material i s to be

s h i p ped ; (2) t he type and quantity of the Waste Material t o be

s h i p pe d ; ( 3 ) t he e xp e c t e d s che dul e f or the shipment o f t he Waste

Material; and (4) t he met hod of t r ans por t a tion . Re s po nd e nt

s ha l l no t i fy the ase and the s tate i n which the p l anned

r e cei v i ng f acil i ty i s l ocated o f major changes in t he s h i pmen t

p l an , s uch as a dec ision t o ship the Waste Material to another

f a cility within t he s ame s tate, o r to a fac i l i ty in another

s tate .

ii . The i denti ty o f the receiv ing f a cility and

s tate wil l be determined by Respondent f ol l owing t he award o f

t he c o n t r a c t f or the removal a c tion. Re s pond e nt s ha l l provide

the i nforma t ion r e qui r ed by Paragraph 40 a and 40b a s s oon as

pract icable after the award o f the con t r a c t and before t he Wast e

Ma t e rial is actually s hipped.

b . Befor e shipping any hazardou s s ubstances,

pol lutants , o r c ontami nan t s from Pond 165 t o an o f f - Site

l o cation , Re s ponde n t shall obtain EPA' s certif i cation that the

proposed r e ceiv i ng fac il i t y i s opera ting in c ompl i a nce wi t h t he

r e qu i r emen t s o f CERCLA Sec t i on 12 1 (d ) (3 ), 42 U. S . C. §

9621{ d) (3 ) , and 40 C. F. R. § 300.440 . Respondent sha l l only s end

ha zar dous sub s t anc e s , pol lutants, or contami nants from Pond 16B

to an o f f - Si t e f a c i l i t y that complie s wi th the requirement s o f

t he statutor y provision and r egul a tion c i t e d in the preceding,
sentence.

x. EPA APPROVAL OF PLANS AND OTHER SUBMISS I ONS

41 . Af ter rev iew of any plan, r eport o r o t he r i t em t hat i s

r e qu i red to be s ubmitt e d f o r approval pursuant t o t h is Or de r, i n

a noti ce t o Respondent BPA s hal l : (a ) appr ove, i n whole o r in

part. t he submission ; (b ) approve the submi s sion upon specified

cond i t ions ; (c ) modi f y the s ubmi s sion t o cure the defic iencies;

Unilat e r a l Admini s t rat i ve Or der ~9
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(d) disapprove, in whole or in part, the submission, d i recting

t hat Responden t modify the s ubmission; o r (e ) a ny combi na t i on o f

t he a bov e . Howeve r, EPA s hal l n o t modi f y a s u b mi s s i on wi tho u t

f irs t p r oviding Responden t a t leas t one notic e o f defic i e ncy a nd

a n o ppor t uni t y t o cure wi thin 10 days o f receipt o f BPA's

noti f ica t i on of t he required revisions, except where t o do s o

would c au se s e r i ous disruption t o the Work or where p revious

submi s s ion(s ) have been disapproved due to material defects .

42. In the event of approval, approval upon cond i t i on s , or

modi f ica t ion by EPA, pursuant t o Subparagraph 41 (a ), (b) , (c ) ,

o r (e) , Respondent shal l proceed t o take any a ction r equ i r ed by

t he p l an, report o r o t he r deliverable, as approved o r modified

i n writing by EPA , and in accordance with the s che du l e approved

by EPA. Fol lowi ng BPA approval o r modification of a s ubmiss i on

or port i on t he r eof , Respondent s hal l no t thereaft er a lter o r

amend s uch submiss i on or port i on t he reof unless dire c t ed by EPA.

I n t he even t t hat EPA modi f ies the submi s s i on t o c ure t he

defic i e ncies pur suant t o Subparagraph 41 (c ) a nd the s ubmissi on

had a mater ial def ect , such defect may be considered a v i olation

o f this order and may sUbject Respondent t o c i v i l penal t i e s i n

a c cordance with Section XVIII (En for cemen t ) .

43 . Resubmission .

a . Upon receipt o f a notice of disapproval, Responden t

s hall , wi thin 10 days o r s uc h l onger t i me as s peci f i ed by EPA i n

such not i ce , corre ct the deficiencies and resubmit t he pla n,

repor t , or ot he r deliverable f o r appr ova l . Respondent may be

s ub j ect t o penalt ies i n a c c ordance with Section XVII I

(En f o r ce me n t ) i f the resubmi s sion i s disapproved or modified due

t o a ma terial de f e ct as provided in Paragraphs 44 and 45 .

b. Notwi thstanding the recei p t o f a notice o f

disapprova l, Respondent shall proceed t o take any a c t ion

requi r e d by any non-deficient portion of t he s ubmission, unle s s

unilate r a l Admi n i s t r a t i ve Or de r 20
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o t he r wi se directed by EPA. Implementation of any non-deficient

p o r t i o n o f a s ubmi ss i o n shall no t r e lieve Respondent o f any

liabi l ity f or p e na l t i e s under Section XVII I (En forcement) f or

violat i ons of t his Or der .

C . EPA r eserve s the r i g ht t o s top Re spondent f rom

proceedin g further, either tempo rar i l y or permane n tly , on any

task, activity or d e l ive r abl e at any point d uring t he Wo r k.

44. If EPA disap p rove s a resub mitted plan , report or other

deliverable, o r p ortion t hereo f, EPA may again direct Respondent

t o correct the def ici enc i e s . EPA s hal l also retain the r ight t o

modify or deve lop the plan, report or o t he r de liverable.

Respondent s hal l implement any s uch plan , repor t , o r deliverable

as c orrected , modif ied o r devel oped b y EPA.

45. If u pon r esu bmis s ion , a plan , report , or o ther

d eliverable is disapp rov e d o r modified by EPA d u e t o a ma t eria l

defect , Respondent shall be deemed in v i o l a t i on o f this Or d e r

for f a ilu r e t o s ubmit such plan, report, o r other del iverable

timely and a dequ ate l y . Respondent may be subjec t to penalties

for s u c h v iolation as provided in Sect ion XVIII .

4 6 . Any plans , including t he Work Plan, the s c hedule,

reports , a n d o t h e r deliverables submitted to EPA under this

Order s hal l , u p on approval or app r ova l with modifi c a tions by

EPA, be i ncorporat e d i n t o and bec ome full y e n force a b le u n d e r

this Order. In t he e vent EPA approve s or modif i e s a p ort i on of

a plan , repor t, or o t h e r deliverable submi t ted to EPA under t h i s

Order , t he appr o ved o r mod i f i e d p ortion shall b e incorporated

i nto a nd e n forceab l e und e r thi s Order .

47. Ne i the r f a ilu r e o f EPA to expressly a pprove o r

disapprove o f Respo nde n t's s u bmissions within a specified t i me

per iod, n o r t he abse nce o f comme n ts . shall b e construed as

31

32

approval by BPA . Whe t her o r n o t EPA gives e xpress appr oval for

Uni lateral Admi n i strative Or de r 21
For Removal Ac t i o n



1 Respondent's deliverables , Responde nt i s res p on s i b l e for

2 preparin g deliverables a c c e p t a b l e to EPA .

3

•
5

6

7

,
9

1 0

11

12

1 3

"
15

16

17

"
19

' 0
21

"
23

2.
25

'6

27

2'
' 9
30

3 1

3 2

XI. S ITE ACCESS

48 . Respondent shall, c o mme n c i n g on t he Effect i ve Date,

provid e EPA a nd its repr esentat ives, incl u d ing con t r actor s , with

access at all reaso nabl e times t o Pond 1 6S and the FMC Site , or

such other property , for the purpose of conducting a ny activity

r e l a t e d to t hi s Or d e r . These individual s s h a l l be permi t t e d to

move freely at the Site and a pprop riat e o ff -Site areas i n order

to conduc t a ctions whi c h EPA dete rmines to be necessary.

49. Where a ny act ion under t h is Orde r i s to be per f o rmed

in areas o wned by o r i n p ossession of someone other t ha n

Re spo ndent, Re s pon d e n t shall use t h e i r b est efforts to obta in

a l l necessary access agreements wi t h i n 30 days a fter t h e

Effective Date , or a s o t h e rwise s p e c i f i e d in writing by t h e OSC .

Any suc h a c cess agreement shall provide r e asonable a ccess for

Respondent and the i r representatives , i ncluding contractors, for

the purpose o f con d u c t i n g any act i vity r e lat e d t o t h i s Or d e r ,

and f or EPA and its repr esentatives to move freely a t the s i t e

in order to conduc t act i ons t hat EPA d e t e r mi nes to be nece ssary.

Re spondent shal l immediate ly not i f y EPA if a f t e r u sing their

best effo rts they are una b le to obtai n such agreements . For

purposes o f t h i s Paragraph , "be st efforts" inc l u d e s the payment

o f r easonable sums o f money i n con sideration o f access.

Re spondent s h a l l des cribe i n wri t ing t heir effort s t o obta i n

acces s . EPA may t h e n assist Respondent i n gain i n g a c c e ss, t o

the exten t n e cessary t o effectuate t h e removal act i o ns d e scrib ed

he rein , u s ing s uch me ans a s EPA deems appropria te. BPA r e s erves

t h e right t o seek payment from Re s pondent for all c o s t s ,

including cost of a ttorneys ' time , i ncurre d by t h e United States

i n obta i n i n g such a c ces s .
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1 50. Notwithstanding any provision of t his Order, EPA

2 r etains all of its access authorities and rights, as wel l as al l

3 of its rights to require land/water use restrictions, including

4 enforcement authorities related thereto, under CERCLA, RCRA, and

5 a ny other applicable statutes or regulations.
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XII . ACCESS TO INFORMATION

51. Respondent shall provide to EPA, upon request, copies

o f all documents and information wi t h i n their possession or

control or that of their contractors or agents relating to

activities at Pond 16S or to the implementation of this Order,

i n clud ing , but not l i mi t e d to, sampling, analysis, chain of

cus tody r e c o r d s , manifests, trucking logs, receipts, reports,

sample traffic routing, correspondence, or other documents o r

info r ma t i on related to the Work .

52 . Respondent may assert business confidentiality claims

covering part or all of the documents or i nformation submitted

t o EPA u nder this Order t o the extent permitted by and in

a c cordance with Section 1 04 (e ) (7) of CERCLA, 42 U.S.C.

§ 9604 (e ) (7), and 40 C.F.R. § 2.203(b). Documents or

infor ma t i on determined to be confidential by EPA will be

a f forded the protection specified in 40 C.F.R. Part 2, Subpart

B . If no claim of confidentiality accompanies documents or

informat ion when they are submitted to EPA, o r i f EPA has

notifie d Respondent that the documents or information are not

c onf i de n t i a l under the standards of Section 104(e) (7) of CERCLA

or 40 C.F.R. Part 2, Subpart B, the public may be given access

t o such documents or informat ion wi t h ou t further notice t o

Respondent. Respondent shall segregate and c learly identify a l l

documents or information submitted under this Order for which

Re s p ond e n t asserts business confidentiality claims.
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53. Respondent may assert that certain documents, records

or ot he r information are privileged under the attorney-client

privi lege or any o ther privilege recognized by federal l a w . If

t he Respondent a s s e r t s such a privilege i n lieu of providing

documents, it shall provide EPA with the following : (a) t he

t it l e o f t he document, record , or information; (b) t he date o f

t he document, record, or information; (c) the name and tit le of

t he author of the document, record, or information; (d) the name

and title o f each addressee and recipient; (e) a descr iption o f

t h e con t e n t s o f t he document, record, or information; and (f )

t he p r ivi lege asserted by Respondent. However, no documents ,

reports o r other information created or generated pursuant to

the r equ i r e me n t s o f t his Order shall be withheld on t h e g rounds

that the y are privileged.

54 . No claim of confidentiality shall be made with r esp ect

to a n y data, i ncluding, but not limited to, all sampling,

ana lytical, monitoring, hydrogeologic, scientif ic, c h e mi cal , o r

e ngineering data, or any o t h e r documen ts o r i nformation

e videncing conditions at or around Pond 16S.

XIII . RECORD RETENTION

5 5 . Unt i l 10 years after Respondent's receipt of EPA's

n ot i f i cation pursuant t o Section XXIV (Notice of Completion o f

Wo rk) , Respondent shall preserve and retain all non- identical

copies of records and documents (inclUding records o r documen ts

in e lec tron i c for m) now i n its possession or control o r wh i c h

come into i ts possession or control that relate in any manner to

t h e p e rformance o f the Work or re lating to t h e hazardous

sub stances found o n or released f rom Pond 16S, regardless of a ny

cor p o r a t e r e t e n t ion policy to the contrary . until 10 years

a f t e r Responden t's receipt of EPA's notif ication pur suant t o

Section XXIV (Noti ce o f Completion of Work), Respondent shal l
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a l so instruct their contractors a nd agents to preserve all non­

i d en t ical cop i e s of records and documents (includi ng r e c ord s or

documents in electronic form) a nd any additional information o f

whatever kind, nature or description relating to performance o f

t he Wo rk .

56. At the conclusion of this document retention period,

Re spondent s hall notify EPA at least 90 days prior to the

de s t r uc t ion of any such records or documents, and, upon request

b y EPA, Respondent s ha l l del iver a ny such recor ds o r d ocuments

to EPA. Respondent may assert that certain documents, records

or other informa t ion are privileged under the attorney-client

privilege or any other privilege recognized by federal law . If

Respondent asserts such a privilege, they shall provide EPA wi t h

the f ollowing: (a) t he title of the document, record, or

information; (b) the date of the document, record, or

information ; (c ) t he name and title of the a uthor of t he

document, record, or information; (d) the name and title o f eac h

addressee and rec ipient; (e) a description of the subject o f t he

do cumen t , record, or information; and (f ) the privilege asserted

by Respondent . However, no documents, report s or other

i nfor ma t i on created or generated pursuant to the requirements of

t hi s Or de r shall be withheld on the grounds that t hey a r e

p r ivi l eged.

XIV. COMPLIANCE WI TH OTHER LAWS

57. Re s ponde n t shall perform a l l actions requ i red pursuant

t o t h is Or d e r in accordance with all applicable l o ca l , s t a t e ,

tri bal a nd federal laws and regulations except as provided i n

Section 121 (e ) of CERCLA , 42 U.S .C . § 692 1 (e), and 40 C. F.R.

§ 300. 400 {e ) and 30 0.415 (j). In accordance with 4 0 C. F .R . §

300 . 415(j) , all on-Site act ions required pursuant t o this Orde r

sha l l , t o the extent prac t icable, as determined by EPA,
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cons idering the exigencies of the situation, attain applicable

or relevant and appropriate requirements ("ARARs U
) under federal

environmental, or state environmental or facility sitting laws.

Respondent shall identify ARARs in the design documents and work

p lans subject to EPA approval.

xv. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

58. In the event of any release of a hazardous substance

from Pond 168 or any action or occurrence during performance of

t he Work which causes or threatens a release of Waste Material

from the Site that constitutes an emergency situation or may

present an immediate threat to public health or welfare or the

environment, Respondent shall, sUbject to Paragraph 59,

immediately take all appropriate action. Respondent s hall take

t hese actions i n accordance with a ll applicable provisions of

this Order, including, but not limited to, the Health and Safety

Plan , in order to prevent, abate or minimize any such release o r

threat of release, or endangerment caused or threatened.

Respondent shall also immediately notify the OSC or, in the

event of his/her unavailability, the Regional Duty Officer;

Environmental Cleanup Office, Emergency Response Unit, EPA

Region 10, 206 -553 -1263, of the incident or Site conditions. I n

t h e event that Respondent fails to take appropriate response

act ion as required by this Paragraph, and EPA takes such act ion

i n s t e a d , Respondent shall pay EPA for all costs of the response

a ction not inconsistent with the NCP pursuant to Section XVII

(Payment of Response Costs) .

5 9 . Nothing i n the preceding Paragraph or this Order s hal l

be deemed to limit any authority of EPA to: a) to take all

a p p r op r i ate action to protect human health and the environment

or to p revent, abate, respond to, or minimize an actual o r

t h r e a t e n e d release of Waste Material on, at, or from t h e Site;
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or b) to direct or order such action, or seek a court order to

protect human health and the environment or to prevent, abate,

respond to, or minimize an actua1 or threatened release of Waste

Material on, at, or from the Site.

6 0. I n addition, in the event of any release o f a

hazardous substance from Pond 168 t hat exceeds a CERCLA

Reportable Quantity, or that exceeds a level otherwise specified

in the Order, Respondent shall immediately notify the asc.

Respondent shall submit a written report to EPA within 7 days

after each release, setting forth the events that occurred and

t he measures taken or to be taken t o mitigate any release or

threat of release or endangerment caused or threatened and to

prevent the reoccurrence of such a release or threat of release.

This reporting requirement is in addition to, and not in l i e u

of, reporting under Section 103(c) of CERCLA, 42 U.S.C. §

9603(c), and Section 304 of the Emergency Planning and Community

Right -To -Know Act of 1986, 42 U.S .C. § 11004, et seq .

XVI . AUTHORITY OF ON-SCENE COORDINATOR

61. The asc shall be responsible for overseeing

Respondent 's implementation of this Order. The OSC shall h a v e

t he authority vested in an OSC by the NCP, including the

authori ty to halt, conduct, or direct any Work required by this

Order, or to direct any other removal act ions undertaken at the

Site. Absence of the OSC from the Site shall not be cause for

stoppage of the Work unless specifically directed by the OSC.

XVII . PAYMENT OF RESPONSE COSTS

62. Upon EPA's written demand , Re spondent shall pay EPA

f or all Response Costs incurred or to be incurred in connection

wi th t h i s Order as defined in Paragraph 6 above. On a periodic

bas i s, EPA will send Respondent an accounting of a ll Response
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Costs incurred by the United States with respect to this Order

that consists of an EPA SCORPIOS or other r egionally prepared

cost summary, wh i c h includes d i rect a nd indirect costs incurred

by EPA and its contractors . Respondent shall make all payments

within 30 days of receipt of each wri t t en demand requiring

payme~t, except as otherwise provided in Paragraphs 66a and 67b

o f this Order.

63. Respondent s hall make a l l payments required by this

Sect ion by a certified or cashier's check or checks or

electronic funds transfer made payable to "EPA Hazardous

Substance Superfund ,n referencing the name and address of the

Respondent and EPA Site/Spill ID number lOEY. Respondent shall

s end the check{s) to:

Me llon Bank

EPA-Region 10 Superfund

P.O. Box 371099M

Pittsburgh, PA 15251

64. At the time of payment, Respondent shall send a cop y

of the check and not ice that payment has been made to Servicing

Finance Office, EPA Financial Ma na geme nt Center, MS-NWD,

Ci ncinna t i , OH 45268.

65 . In the event that t he payments for Response Costs are

not made within 30 days of Respondent 's receipt of a written

demand requiring payment, Respondent shal l pay Interest on the

u npa i d balance. The Interest on Response Costs shall begin to

a ccrue on the date of receipt of t he wr i t t en demand and s hall

continue to accrue until the date of payment . Payments of

Interest made under this Paragraph shall be in addition to s uch

o ther r emedie s or sanctions available to the United States by

v i rtue of Respondentls failure to make timely payments unde r

t his Section. Respondent shall make a l l payments r e quir e d by
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this Paragraph in the manner described in Paragraphs 62, 63, and

64.

66. Respondent may dispute all or part of a written demand

for payment of Response Costs submitted under this Order, if

Respondent alleges that EPA has made an accounting error, or if

Respondent believes EPA incurred excess costs as a direct resu l t

of an EPA action that was inconsistent with the NCP. Such

objection shall be made in writing within 30 days of receipt of

the written demand and must be sent to the esc. Any such

objection shall specifically identify the contested Response

Costs and the basis for objection. EPA and Respondent s hall

have 30 days from EPA's receipt of Respondent's written

objection to resolve the dispute (the ~Negotiation Period") .

The Negotiation Period may be extended at the sole discretion o f

EPA. Such extension may be granted verbally, but must be

confirmed in writing. Any agreement reached by the Parties

pursuant to this Paragraph shall be in writing and shall, upon

signature by t h e Parties, be incorporated into and become an

enfo rceable part of this Order. If the Parties are unable to

r e s o l v e t he dispute within the Negotiation Period, an EPA

management official at the Office Director level or higher wil l

issue a written decision. EPA's decision shall be incorporated

into and become an enforceable part of this Order. Respondent's

obligations u n d e r this Order shall not be tolled by submission

o f any ob jection for dispute resolution under this Paragraph.

Th e d ispute resolution procedures set forth in Paragraphs 66 a nd

67 shall be the exclusive mechanisms for resolving d isputes

regarding Respondent's obligation to pay EPA for its Response

Costs.

67. In the event of an objection, Respondent shall within

the 3 0 day period pay all uncontested Response Costs to EPA in

the ma n n e r described in Paragraphs 62, 63, and 64. If any
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dispute over costs is resolved before payment is due, the amount

due wil l be adjusted, as necessary . If the dispute is not

r e s o l v e d before payment is due, Respondent shall pay the full

amount of the uncontested costs to EPA as specified in

Paragraphs 62, 63, and 64, on or before the due date.

Respondent shall establish an interest-bearing escrow account i n

a f e d e r a l l y - i n s u r e d bank duly chartered in the State of Idaho,

o r other state as approved by EPA, and remit to that escrow

account funds equivalent to the amount of the contested Response

Cost s. Respondent shall send to the EPA OSC a copy of t he

transmittal letter and check paying the uncontested Response

Cost s , and a copy of the correspondence that establishes and

funds t he escrow account, including, but not limi ted to,

i nformation containing the identity of the bank and bank account

u nder whic h the escrow account is established as wel l as a bank

s tatement s howing the initial balance of the escrow account . If

EPA p r evails in the dispute, wi thin 5 days of the resolution of

t he dispute, Re s p on d e n t shall pay the sums d ue (with accrued

i nte r e s t ) t o EPA in the manner described in Paragraphs 62, 63,

a n d 64 . If Respondent prevails concerning any aspect o f the

con t e ste d costs, Respondent shall pay that portion of the costs

(p l us associated accrued interest) for which they did not

prevai l t o EPA in the manner described in Paragraphs 62, 63 , a n d

64 . Respondent shall be disbursed any balance of t he escrow

a c c ount.

XVIII . ENFORCEMENT

68 . Violation, failure or refusal to comply with any

p r ov ision of t h i s Order may subject Respondent to civil

pena l t ies o f up to $32,500 per violat ion per day, as provided i n

Section 106(b) (1 ) of CERCLA , 42 U.S.C. § 9606(b) (1), and the

Civil Monetary Pe n a l t y Inflation Adjustment Rule, 69 Fed. Reg .
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7121, 40 C.F.R. Part 19.4 . EPA may carry out t he required

actions u n i l a t e r a l l y , pursuant to Section 104 of CERCLA, 42

U.S.C. § 9604, and/or may seek judicial enforcement of t hi s

Order pursuant to Section 106 of CERCLA, 42 U.S.C § 9606.

Respondent may also be sUbject to punitive damages in an amount

up to three times the amount of any cost incurred by the United

States a s a result of such violation, failure or refusal to

comply, as provided in Section l07(c) (3) of CERCLA, 42 U.S. C. §

9 60 7 ( e) ( 3 ) .

XIX . RESERVATIONS OF RIGHTS BY EPA

69. Nothing herein shall limit the power and authority of

EPA or the United States to take , direct, or order all actions

necessary t o protect public health, we l f a r e , or the environment

o r to p revent, abate, or minimize a n actual o r threatened

r e l eas e of hazardous substances, pollutants or contami nants, o r

haza r dou s o r sol id waste on, at, or from the Site, pursuant t o

CERCLA or any other applicable law. Further, nothing herein

s hall prevent EPA from seeking legal or equitable rel ief to

enforce the terms of this Order, from taking other legal or

equi table action as it deems appropriate and necessary, or from

requi r i ng Respondent in the future to perform additional

ac t ivities pursuant to CERCLA o r any other applicable law . EPA

reserves the right to b ring an action against Respondent u nd e r

Sec t ion 1 0 7 of CERCLA, 42 U.S.C. § 9607, for recovery of any

Response Costs incurred by the United States related t o this

Order o r the Site and not paid by Respondent.

XX . OTHER CLAIMS

70. By issuance of this Order, the Uni ted States and EPA

assume no liability for injuries or damages to persons or

p r operty r e s u l t i ng from any acts or omissions of Respondent.
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The United States or EPA s hal l no t be deemed a party to any

contract entered into by Respondent or its directors, officers,

employees, agents, successors, representatives, assigns,

contractors, or consultants in carrying out actions pursuant to

this Order.

71. No t h i n g in this Order constitutes a satisfaction of or

r e l e a s e from any claim or cause of action against Respondent o r

any person not a party to this Order, for any liability such

person may have under CERCLA, other statutes, or common law,

including but not limited to any claims of the United States fo r

costs, damages and interest under Sections 106 and 107 of

CERCLA, 42 U.S.C. § 9606 and 9607 .

72. Nothing in this Order constitutes a decision on

preauthorization of funds under Section 111(a) (2) of CERCLA, 42

U.S.C. s 9611 (a) (2).

73. No action or decision by EPA pursuant to this Order

shall give rise to any right to j Udicial review, except as set

f o r t h in Section 113(h) of CERCLA, 42 U.S.C. § 9613(h).

XXI . INSURANCE

74. At least 7 days prior to commencing any Work on-Site

under this Order, unless otherwise agreed to by EPA, Respondent

s hall secure, and shall maintain for the duration of this Order,

comprehensive general liability insurance and automobile

insur ance with limits of 5 million dollars, combined single

l i mi t. Within the same time period, Respondent shall provide

EPA with certificates o f such insurance and a copy of each

insurance policy. In addition, for the duration of the Order,

Respondent shall sat isfy, or shall ensure that their contractors

or subcontractors satisfy, all applicable laws and regUlations

regarding the provision of wo r k e r ' s compensation insurance for

a ll persons performing the Work on behalf of Respondent in
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f urtherance of this Orde r. If Respondent demonstrates by

e vid e n c e satisfactory to EPA that any contractor or

s u b c on t r a c t o r maintains insurance equivalent to that described

above, or insurance covering some or all of the same ri sks but

i n an e qua l o r lesser amount, then Respondent n e e d provide onl y

that portion o f the ins urance d e s cri b e d above wh i c h is not

ma i n t ained by suc h cont ractor or s ubcontractor.

XXII. MODIFICATIONS

75. The asc may make modifications to any plan or schedule

or S tatement of Work i n writing or by oral direction. Any o r al

modi f ica t ion wi l l be memorialized in writing by EPA within 5

days, but shal l have as its effective date t he date o f t he asc 's
o r a l direc t i on . Any other requirements of this Or d er may be

modi f i ed in wri ting by signatu re of t he Director , Of fic e o f

Envi r onme n t al Cleanup, EPA Region 1 0 .

76 . If Respondent seeks permission to deviate from a n y

appr oved Work Plan or schedule or the Statement o f Work,

Respondent's Project Coordinator shall submit a wri t ten r equ e st

t o EPA for approval out l ining the proposed modification and i t s

basis . Responden t may not p roceed with the requested deviatio n

unti l receiving a p p r ov a l from t he OSC pursuant to Paragraph 75 .

77. No informal advice, guidance, suggestion, o r comment

b y t he OSC or o t h e r EPA representatives regarding reports,

p l a n s, specifications, s c h e du l e s , or a ny other wri ting s ubmi t t e d

b y Re spondent shall rel ieve Respondent of i t s obligation to

obtain a n y f ormal approv a l required by this Order, or t o comply

with a ll r e qu i r e me n t s o f this Order, u n l e s s it i s f o rma lly

modified.
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XXIII . ADDITIONAL REMOVAL ACTIONS

78 . Unless o t he r wi s e s tated by EPA, within 30 days of

r e c eip t o f no tice from EPA t hat additio nal removal a c t ions a r e

ne cessary t o protect public health, welfar e, or the environment,

Respondent s hal l submit f or approval by EPA a Wor k Plan f or t he

addit ional remov a l a ctions . The Work Plan s ha l l c onfo rm t o t he

a pplic a ble r equir ement s o f Section IX (Wo r k t o Be Pe r f ormed ) o f

t hi s Or de r . Upon EPA's approval of t he Work Plan pursuant t o

Se c t ion X, Respondent s ha l l i mplement t he Wo r k Plan f o r

addi t i onal r emoval a ctions in a c c ordance wi t h t he prov is i on s and

sch e d u l e c o n tained t he r e i n. Th i s Sect i o n does no t a lte r o r

d imi nish t he a s c ' s autho r ity to make or a l modi fications t o any

plan o r sche d u l e pursuant t o Sect ion XXII (Modi f i cat i o n s ).

XXIV. NOTICE OF COMPLETION OF WORK

7 9 . When BPA determines, after EPA's rev iew o f the Fi nal

Re por t , that a l l Work ha s been f ul ly performed in a c corda nce

wi th thi s Or d e r , with t he exception o f a ny c on t i nu i n g

obl i gat i ons required by this Ord e r , inc luding Payment of

Response Co s t s (Sect i o n XVI I ) a nd Record Retention, (Sectio n

XIII), BPA will provid e wri t t e n not i ce t o Respondent . If BPA

d e t ermines that a n y s uch Wo r k ha s no t b een c ompl e t ed in

a c c o r danc e with t hi s Order, EPA wi l l n otify Re spondent , provide

a l i s t o f the def i ciencies, a nd require t ha t Re spondent modify

t he Work Pl an , if appropriate, in o r d e r t o corre ct such

d ef i c i e n c i e s within 1 0 days o f receipt o f t he EPA no tice, o r a s

o t her wise s pe c i f i e d by EPA. The modif i ed Work Pl a n s hall

i nc l ude a s c he dul e for correcting such deficiencies . . Within 3 0

d ays o f receipt o f wri tten appr ov a l o f the modified Wo r k Pl an ,

o r as o t he rwi s e s peci f i e d b y BPA, Respondent shall implement t he

modifie d a n d a pprov e d Work Plan and shall submit a modifie d

Final Re por t i n a c cor d ance with t he EPA n ot i ce . Fai l ure b y
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Respondent to implement the approved modifie d Wor k Plan shall be

a violation of this Order .

XXV. ADMINISTRATIVE RECORD

80 . Within 60 days after initiation of on-site r e mova l

act ivity, an Administrative Record whi ch contains the documents

that form the basis for t he issuance of this Order wi l l be made

available for review by appointme nt on weekdays between the

hours of 8 :30 and 4:00 at the Superfund Re c o r d s Center at EPA

offices in Region 10, 1200 Sixth Ave nue, Seattle, washington. To

review the Administrative Record, please contact the Superfund

Records Center at (206) 553 -4494 to make an appointment.

XXVI. OPPORTUNITY TO CONPER

81. Within 5 days a ft e r i ssuanc e of t h is Order, Respondent

may in writing request a conference wi t h EPA, on a ny matter

p ertinent t o this Order, i ncluding its applicability, the

factual findings and the determinations upon which it is based ,

t he appropriateness of any a c t i on s Re s p onden t is ordered to

t ake, or any other relevant and ma t e r i a l issues or contentions

which Respondent may have regarding t his Order. Any such

conference shall be held wi t h in 10 days of Respondent's request

unless extended by written agreeme nt of t he Parties.

82. Respondent may appear in person o r by an attorney or

othe r representative at t he conference. Respondent may a lso

submit written comments or statements of pos ition on any matter

pertinent to this Order no later t han t he time of the

conference, or at least 5 days p rior to the effective date if

Respondent does not r e q u e s t a con f e r ence . Th is conference is

not an evidentiary hearing, does not constitute a proceedi ng t o

chal lenge this Order, and does not g ive Respondent a right t o
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seek review o f this Order. Any reques t for a conference or

wri t ten comments o r statement s s houl d be s ubmitted to:

Andrew Boyd

Office of Regiona l Counsel

United States Environmental Protection Agency

1200 Sixth Avenue {MiS ORC- ISS}

Seattle, Washington 98~Ol

Telephone: 206-553 -1222

XXVII. SEVERABILITY

83 . If a court i s sue s an order that invalidates any

provision of this Order or f inds that Re sponden t h a s s ufficient

c a u s e not t o comply wi t h one or more p r ov i s i on s of this Order ,

Respon d e n t shal l rema in bound to comply wi t h all provisions of

t h is Or der not invalidated or determined to be subject to a

suf f icient cause defense by the court's order.

XXVIII. EFFECTIVE DATE

84. This Order shal l be effective 15 days after t h e Or d e r

is s igned by the Director, Office of Environmental Cleanup,

Region 1 0 unless a conference is requested as provided h e r e i n .

I f a c onference i s r equested, this Order shall be effect ive on

the 1 0 t h day f o l l owi n g the day o f t he conference unl e s s modif ied

in wr iting by EPA.

32 It i s so ORDERED.
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December 14 , 2006
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